Issue 1:  plea bargains

R. v. Homolka 1993 Ontario

Over the course of several months, Karla Homolka and her husband, Paul Bernardo, kidnapped and sexually assaulted two young women.  The victims of these crimes were also forcibly confined for extended periods of time and were eventually killed.

When the bodies of the victims were eventually discovered, police investigations led them to question the involvement of Homolka and her husband.  At the time of the investigations, Homolka was being beaten and, she alleged, she was in fear for her life.  She phoned her family to request their assistance in leaving Bernardo.  They helped her move immediately.  At that point, Homolka apparently began to consider her role in the crimes committed both before and during her marriage to Bernardo.  After some time, she contacted a lawyer and instructed him to negotiate a plea bargain.  Initially, she wanted immunity from all prosecution in exchange for giving testimony against her estranged husband.  Eventually, the lawyer negotiated a twelve year sentence in exchange for a guilty plea to manslaughter for her involvement in the deaths of the two victims and the Crown's promise not to prosecute her for any other incidents arising from her relationship with Bernardo.

After the plea negotiation was completed, several tapes were given to the Crown by Bernardo's lawyer which showed that Homolka had been very involved in all facets of the crimes committed.  The facts of the case were so horrific that the judge imposed a ban on publication prior to Bernardo's trial, and during the trial the public gallery was allowed to only hear, not see, what was on the tapes.  Homolka insisted she had only participated in the crimes because of fear of beatings from her husband and because he threatened to tell her parents of her involvement in the death of her younger sister.  At his trial, her former husband, Bernardo, alleged that it was Homolka who had murdered the two victims and that she had instigated several other criminal acts against other victims as well.  Bernardo was eventually convicted of first degree murder for the deaths of the two victims and for several other offences relating to their kidnapping, forcible confinement, and sexual assault.  The plea bargain with Homolka raised a great deal of public debate.

Questions:

1.
This case caused a great deal of controversy.  Prior to the video tapes being given to the Crown, the Crown counsel believed that Homolka's testimony was necessary to convict Bernardo of the murders of Kristen French and Leslie Mahaffey.  Given this situation, was the plea bargain a reasonable agreement for both Homolka and the Crown? Explain your reasoning.
2.
When the tapes were made available to the Crown, no further charges could be made against Homolka because of the agreement that had been made.  In your opinion, what would be the effect on future plea bargains if the Crown attempted to prosecute her on further charges in spite of their agreement?

Issue:  perjury

R. v. Hudson and Taylor (1971), 56 Cr. App. R. 1 (C.A.)

Two young women, aged seventeen and nineteen, were called upon to give evidence at a trial.  Some of the evidence that was given during trial was false, which led to the two women being charged with perjury.  During their trial, they attempted to excuse their false statements by stating that they had been threatened during the trial by a friend of the accused who had a reputation for violence.  They testified that he warned them that they would be "cut up" if they "told on" the defendant.  They alleged that this threat amounted to duress to commit the act of perjury and so they should not be held accountable for lying to the court.

The women were convicted and appealed.  Although the Crown contended that the threats were not "present and immediate" and that the two defendants had not asked for the protection of the police, the Court of Appeal quashed the convictions.


¸  In his decision, Lord Justice Widgery wrote that "when,...there is no opportunity for delaying tactics and the person threatened must make up his mind whether he is to commit the criminal act, the existence at that moment of threats sufficient to destroy his will ought to provide him with a defence even though the threatened injury many not follow instantly, but after an interval..."  The Lord Justice also noted that the police may not always be able to provide sufficient protection and noted that this was a concern for the two accused women.  

Questions:

1.
 The actus reus of the offence of perjury is making a false statement when required by law to give evidence to a person authorized to take legal statements, like a police officer, Crown Counsel, or judge.  The mens rea for this offence is knowingly making the false statement and intending it to mislead individuals with lawful authority.  Were the actus reus and mens rea elements present in this case against these two accused?  If so, note the specific actions that indicate their presence.

2.
The Crown Counsel and the Lord Justice disagreed in their view of the situation the accused were in.  In your opinion, were the women justified in lying to the court because of the threat they received?  

3.
In this case the accused were absolved of criminal responsibility for their perjury.  What consequences could this have on future cases?

4.
If the Crown Counsel's arguments had convinced the court of the accused's guilt, what consequences might this have had on the accused and on future cases?

